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In Australia a business may be carried on and operated by various business structures including 
as an individual, through various forms of trusts, a company (public or private), a joint venture, a 
partnership (including limited partnerships in certain states) or a branch of a foreign company. 
Each has different legal and taxation implications. 
 
In order to transact business in Australia a foreign investor can: 

·  register as a foreign company 
·  enter into a joint venture 
·  acquire an Australian company 
·  establish a new Company 
·  set up a branch operation. 

 
In Australia, foreign enterprises most commonly conduct business through a company. 
 
Register ing as a foreign company 

A foreign company or similar entity is able to carry on a business on its own account provided it 
has registered in Australia. Registering generally involves: 

·  appointing and authorising at least one local agent or director to act on its behalf 

·  maintaining a registered office in Australia 

·  lodging specific company documents and financial statements with ASIC 

·  identifying the business as a foreign company in written contracts and correspondence. 
 
Acquir ing an Australian company or  business 

Alternatively, investors can acquire the shares in or assets of an existing Australian company. 
This has to be undertaken in accordance with both takeover legislation and regulatory policy 
including the Corporations Act 2001 (Corporations Act) and Australia’s foreign investment 
policies. The acquisition of resources and know-how may allow the foreign enterprise to 
commence operations sooner and with more effectiveness than starting from scratch. 
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Establishing a new company or  other  structure 

See below for further information on establishing companies and other entities. 
 
Setting up a branch operation 

An overseas company can operate through a branch office in Australia, referred to for tax 
purposes as a ‘Permanent Establishment’ . The overseas company registers with ASIC and the 
ATO and for tax purposes is treated like a company. The main advantage is the possible 
elimination of double taxation when compared to an Australian subsidiary company of a foreign 
parent.  
 
Types of structures 

Companies 

This is by far the most common business structure adopted among foreign investors in Australia 
because they are a separate legal entity, are governed under our Corporations Act as well as its 
own constitution and they provide limited liability for their shareholders. This means that, in 
general, shareholders are only liable to the extent of their investment in the company.  
 
The principal regulator of companies in Australia is ASIC, and essentially there are four (4) 
types: 

·  a company limited by shares (public or proprietary) 

·  a company limited by guarantee 

·  a company with unlimited liability and 

·  a no liability company (only available to mining companies). 
 
A foreign enterprise looking to conduct business in Australia through a company would do so 
through a company limited by shares. 
 
Branch of a foreign company 

A foreign company may carry on a business in Australia through an Australian branch. A branch 
is treated as an extension of the foreign company. As it is not a separate legal entity in its own 
right, the foreign company remains accountable and responsible for all the debts and liabilities of 
the branch. 
 
In order for a foreign company to carry on business in Australia through a branch, it must 
register as a foreign company with ASIC. A foreign company wishing to apply for registration 
should ensure that the company’s name is available in Australia. It must lodge with ASIC an 
application form, together with a certified copy of its certificate of registration and constituent 
documents. 
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The taxation treatment of a branch operation is very similar to that of an Australian company 
limited by shares. Branches must lodge their financial statements with ASIC annually and have a 
local agent who may be either a natural person or a resident company to represent the foreign 
company in Australia. 
 
Once registered, the foreign company will receive a unique Australian Registered Body Number 
(ARBN).  
 
The reason a branch operation is often not chosen is the lead time for registration with ASIC due 
to identification requirements. 
 
Establishing and running a company 

Establishing a company 

A foreign enterprise can establish an Australian subsidiary by registering a new company with 
ASIC. A foreign company wishing to apply for registration should reserve the company’s name 
to ensure that it is available in Australia and must lodge an application form with ASIC, together 
with a certified copy of the company’s certificate of registration and constituent documents. The 
foreign company must have a registered office in Australia and appoint a local agent to represent 
the company in Australia. Once registered, unless the foreign company obtains an exemption, it 
is required to lodge copies of its financial statements and comply with various notification 
obligations under the Corporations Act. 
 
Running a company 

Australian companies are governed by the Corporations Act, their constitution and common law. 
Each company will also have its own “ review date”  which requires confirmation of corporate 
secretarial details and solvency. An annual review fee is payable to ASIC. 
 
A registered foreign company must notify ASIC when company details change (such as a change 
in officeholders or registered address). ASIC must also be notified in circumstances where the 
foreign company ceases to carry on business in Australia, is wound up, dissolved or deregistered 
in its place of origin.  
 
All Australian companies are required to disclose their ACN (Australian Company Number) or 
ARBN (Australian Registered Body Number) on all official documents. Companies controlled 
by, and foreign branches owned by, foreign enterprises may be required to lodge audited 
accounts with ASIC. 
 
Appointment of officers and other particulars 

The establishment of an Australian proprietary company requires the following: 

·  the appointment of at least one Australian resident director who is over 18 years of age 

·  the establishment of a Registered Office Address (usually an accountant’s or lawyer’s 
office) which acts as the contact address for all statutory correspondence 
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·  the establishment of a Registered Business Address (can be same as Registered Office) 
and 

·  the issue of shares to shareholder(s).  
 
A company’s directors can be personally liable for company obligations incurred at a time when 
the company is insolvent or there are reasonable grounds for suspecting it is insolvent or would 
become insolvent by incurring a particular obligation. 
 
In addition, the company must appoint a public officer who is a resident of Australia who acts as 
the Company’s representative to the ATO. 
 
ASIC agents and tax agents 

Foreign companies will usually appoint their Australian accountants as their agent for electronic 
lodgements and dealings with ASIC. This is achieved by completing and lodging a Form 362 
with ASIC through your selected agent. 
 
It is also common to appoint a tax agent for the lodgement of monthly, quarterly and annual tax 
filings such as Business Activity Statements, Fringe Benefits Tax Returns and Income Tax 
Returns. This is done by the selected agent lodging an Appointment of Tax Agent Form directly 
to the ATO. 
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A company is required to keep accounting records that correctly record and explain the 
transactions and the financial position of the company. Such accounting records are to enable the 
preparation of ‘ true and fair’  financial statements and (where required) an audit of such 
statements. In addition, companies are required to maintain various statutory registers. The 
Corporations Act requires these records to be kept for 7 years from the date of the transaction. 
The Act also states that these records must be maintained in English. 
 
All companies (other than small proprietary companies and foreign companies that satisfy 
certain ASIC conditions of relief) must appoint auditors to have their annual financial statements 
audited. The directors of the company are responsible for the preparation and lodgement of the 
financial statements with ASIC within 4 months after the end of the company’s financial year. 
The auditors must be ‘ registered company auditors’  authorised to practice by ASIC. 
 
The reporting requirements for proprietary (private) companies differ between small and large 
proprietary companies. A proprietary company is classified as “ large”  if two of the following 
conditions are satisfied: 

·  The consolidated gross operating revenue for the financial year of the company and the 
entities it controls is greater than $25 million. 

·  The value of the consolidated gross assets at the end of the financial year of the company 
and the entities it controls is greater than $12.5 million. 

·  The company and the entities it controls have more than 50 employees at the end of the 
financial year.  

 
Subject to lodging certain documents and meeting certain conditions, a foreign owned small 
proprietary company is not required to lodge audited annual financial statements with ASIC. 
 
Large proprietary companies must prepare and lodge annual audited financial statements with 
ASIC. The lodgement of the accounts with ASIC are on the public record and are available on 
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request. The company may apply for audit relief where the requirement to have financial 
statements audited would result in an unreasonable burden on the company. 
 
For the purposes of accounts presentation all companies must determine whether they are 
“ reporting entities”  or “non-reporting entities” . Generally, this is determined on the basis of 
segregation of ownership and control. Where the owners are not actively involved in the 
management and control of a company, it is likely that the company will be regarded as a 
“ reporting entity” . Other factors affecting whether a company will be a “ reporting entity”  
include the scale of the company’s operations and the existence of users dependent on the 
financial reports. 
 
A reporting entity must comply with the Australian Accounting Standards and will be subject to 
the provisions of the Corporations Act where the entity is a company. Non-reporting entities are 
not required to comply with every accounting standard (so long as this is adequately disclosed in 
the notes to the financial statements). Family type businesses where the owners (shareholders) 
are also the directors are the most common type of non-reporting entities. 
 
Australian Accounting Standards are based on International Financial Reporting Standards.  
�
�
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Australia has a very transparent and efficient regularity environment. A number of regulatory 
bodies oversee various functions in Australia. These include: 
 
 
Australian Secur ities and Investments Commission (ASIC) 

ASIC is an independent Government body responsible for enforcing company and financial laws 
to ensure market integrity and consumer protection. It administers the Corporations Act 2001 
and its function is to ensure fair play in the corporate and financial services industry, protecting 
investors and consumers and preventing corporate crime. 
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Australian Taxation Office (ATO) 

The ATO is the statutory authority responsible for administering Australia’s federal taxation 
system. The ATO administers the process of annual self-assessment and conducts random audits 
to verify assessments. The ATO also collects excise on tobacco, petrol and alcohol, and has 
responsibility for the fiscal regulation of Australia’s superannuation system. 
 
 
Australian Competition and Consumer Council (ACCC) 

The ACCC is an independent statutory authority dealing with competition matters and 
responsible for enforcing the Trade Practices Act 1974 and the Prices Surveillances Act 1983 
and associated legislation. Consumer protection measures are aimed at prohibiting unfair trade 
practices such as misleading or deceptive conduct, false representation and various advertising 
practices. These measures also cover conditions and warranties, product safety standards and 
information. 
 
 
Australian Stock Exchange (ASX) 

The ASX was formed in 1987 when six independent stock exchanges amalgamated. The ASX 
has five regional branches, situated in Sydney, Melbourne, Brisbane, Adelaide and Perth. In 
1998 it was floated and listed on itself—a world first. It is Australia’s primary national stock 
exchange for equities, derivatives and fixed interest securities. All trading of shares between 
ASX members is conducted by electronic trading using comprehensive, high quality, 
information technology systems. 
 
 
The Trade Practices Act 1974 

This act prohibits and restricts business practices which may lessen competition in trade and 
commerce and applies to virtually all businesses in Australia. The Trade Practices Act 1974 
covers anti-competitive and unfair market practices, mergers or acquisitions of companies, 
product safety/liability and third-party access to facilities of national significance. 
 
 
 
Banking and finance sector  

The central bank in Australia is the RBA. It is responsible for setting Australia’s official interest 
rate and for maintaining a stable and efficient monetary policy and framework. It is responsible 
for foreign exchange control, maintaining a general oversight of dealers in the foreign exchange 
market and setting conditions and prudential standards 
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Australia actively welcomes and encourages foreign investment and has a strong commitment to 
business development. It is widely recognised that foreign investment fosters higher levels of 
economic activity and employment, brings access to new technology and skills and introduces 
new markets for trade and commerce. 
 
To encourage foreign investment Australia has introduced a number of facilitating schemes 
including trade incentives, Government grants and tax concessions. 
 
Foreign investors are generally held to be: 

·  a natural person not ordinarily resident in Australia 

·  any corporation, business or trust in which there is substantial foreign interest, regardless 
of whether such an entity is foreign controlled. 

 
Legislation affecting foreign investment 

While it recognises the importance of foreign investments, Australia is also keenly aware of the 
importance of looking after its own affairs. There is a natural apprehension about Australian 
assets being owned and controlled by foreign concerns, particularly in sensitive sectors such as 
the media and developed residential real estate. 
 
Australia’s foreign investment policy is accordingly designed to: 

·  encourage foreign investment 

·  ensure that foreign investment enhances Australia’s economic development 

·  ensure that foreign investment is consistent with Australia’s needs. 
 
These policies are administered by the Foreign Investment Review Board (FIRB) and are 
contained within: 

·  The Foreign Acquisitions and Takeovers Act 1975 

·  Ministerial Policy Statements 

·  specific State or Territory based legislation. 
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The FIRB generally examines all foreign investment proposals involving: 

·  acquisitions of substantial interests in existing Australian businesses or concerns with 
total assets valued at over AUD 50 million 

·  the establishment of a new business involving a total investment of more than AUD 10 
million 

·  portfolio investments in the media of 5% or more as well as all non-portfolio investments 

·  takeovers of offshore companies whose Australian subsidiaries or assets are valued at 
AUD 50 million or more, or account for more than 50% of the company’s global assets 

·  acquisitions of interests in urban real estate regardless of value 

·  direct investments by foreign governments or their agencies. 
 
The FIRB, for example, has to be approached for approval if a foreign investor wishes to invest 
in oil and gas or resource processing, manufacturing, non-banking financial institutions, 
insurance, share broking, the aviation industry, as well as agriculture, forestry or fishing, 
developing rural land or businesses, or commercial real estate.  
 
In most industry sectors smaller proposals are exempt from investigation by the FIRB and larger 
proposals are approved unless they are held to be contrary to the national interest. 
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Australia has a comprehensive tax system consisting of various taxes, duties and levies. Income 
tax and Goods and Services Tax (GST) are collected and administered at the federal level by the 
ATO. State and territory government bodies are responsible for the collection and administration 
of various indirect taxes and duties, including transfer duty, payroll tax and land tax. 
 
Register  for  an Australian Business Number (ABN) 

An Australian Business Number (ABN) is a unique identifier for use in dealings with the Tax 
Office and other government agencies. An ABN is required for certain tax purposes, for example 
Goods and Services Tax (GST), Pay As You Go Withholding etc. ABN registration is not 
compulsory. However, if an entity is required to register for GST, it must apply for an ABN. In 
addition, if an entity carries on an enterprise in Australia and makes a supply of goods or 
services, the customer will generally be required to withhold tax of 47% (from 1 July 2017) from 
the payment if the entity does not quote an ABN. 
 
An entity can apply for an ABN through the Australian Business Register website or by lodging 
a paper application form with the Australian Taxation Office. 
 
Register  for  Goods and Services Tax (GST) 

An entity must register for GST if it carries on an enterprise and its annual turnover from 
transactions connected with Australia is AUD$75,000 or more. 
 
An entity that does not exceed the registration threshold may voluntarily register for GST. A 
branch of a foreign company is entitled to be registered for GST purposes. An entity must have 
an Australian Business Number (ABN) to register for GST. The entity can apply for GST using 
the same form as that for the ABN registration and both registrations can be done at the same 
time. 
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Register  for  a Tax File Number (TFN) 

A TFN is a unique number issued by the Tax Office to entities. A TFN can be obtained at the 
same time as an ABN, using the same application form. A TFN is mainly used for dealing with 
the Tax Office and for lodging income tax returns. If a TFN is not quoted, withholding tax 
would normally be withheld by investment bodies from interest, unfranked dividends and 
managed fund distributions at the rate of 47% (or 45% for foreign residents). 
 
Residence and source 

Australia imposes tax on the worldwide income of Australian resident taxpayers and the 
Australian sourced income of non-resident taxpayers. A taxpayer will be considered an 
Australian resident if they satisfy one or more of the residency tests. 
 
A company will be considered an Australian resident if it is incorporated in Australia or it carries 
on business in Australia and either has its central management and control exercised in Australia 
or its voting power controlled by Australian resident shareholders. 
 
For an individual, there are several different tests which consider factors such as actual place of 
residence throughout an income year, country of domicile and permanent place of abode in order 
to determine whether the individual is an Australian resident. 
 
Income will be considered Australian sourced income if it satisfies the source rules. There are 
different source rules for different types of income. For example, income derived from real 
property located in Australia will generally be considered Australian sourced income. The 
source of income from trading businesses will depend on all of the circumstances relating to the 
income. 
 
The operation of the residence and source rules will be affected in some cases by the application 
of a Double Tax Agreement (‘DTA’). 
 
Double Tax Agreements 

Australia has signed DTAs with numerous countries with the aim of preventing the double 
taxation of taxpayers whose income would otherwise be taxable in both Australia and the foreign 
country. These countries comprise the majority of Australia’s major trading partners, including 
China, Japan, Canada, New Zealand, the United States, the United Kingdom and various 
countries in South-East Asia and Europe. 
 
DTAs allocate taxing rights over certain types of income to either Australia or the foreign 
country depending on the circumstances relating to the income. In most of Australia’s DTAs, 
business profits derived by a foreign entity that carries on business in Australia will only be 
taxable in Australia if the foreign entity carries on its business in Australia through a permanent 
establishment. 
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Tax Compliance 

All taxpayers that earn income and satisfy Australia’s residence and source rules are generally 
required to lodge an annual income tax return. The income year for most taxpayers runs from 1 
July of each calendar year to 30 June of the following calendar year. Taxpayers require approval 
from the ATO to lodge their income tax returns based on a substituted accounting period. 
Approval may be granted in circumstances where a foreign parent company prepares its 
financial statements based on a different accounting period. 
 
All taxpayers require a Tax File Number (‘TFN’) in order to lodge an income tax return. 
 
Most taxpayers are required to pay income tax progressively throughout the income year. 
Employers are required to withhold tax from payments made to employees and taxpayers 
receiving other forms of income are required to pay tax instalments, usually on a quarterly basis. 
Taxpayers receive a credit on their income tax return for any withholding tax or instalments paid 
during the income year. 
 
Taxpayers may also be required to lodge quarterly or monthly Business Activity Statements 
(‘BAS’) for GST collected and paid, income tax instalments and tax withheld from employee 
wages. Self-employed and business taxpayers will usually be required to lodge a BAS. 
 

Non-Resident Withholding Taxes 

If a Non-resident entity receives Australian sourced dividend or royalties, these payments will 
generally have tax withheld from them. The rate of withholding tax will depend on whether the 
non-resident entity is a resident of a country that has signed a DTA with Australia or not.  
 
For residents of countries that have not signed a DTA with Australia, the withholding rates are:  

·  30% for unfranked dividends and  

·  30% for royalties.  
 
For residents of countries that have signed a DTA with Australia, the withholding rates will 
depend on the DTA but are generally  

·  15% for unfranked dividends and  

·  15% for royalties. 
 
If fully franked dividends (that is, dividends derived from profits on which Australian corporate 
tax has been paid) are paid by an Australian subsidiary to its foreign parent, no dividend 
withholding tax is payable.  
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Debt funding of an Australian company  

Interest withholding tax of 10 per cent is imposed on interest paid by an Australian company to a 
foreign non-resident lending entity be it the foreign parent or another related party entity. If, 
however, the beneficial owner of the non-resident lender has a permanent establishment in 
Australia and the interest is effectively connected with the permanent establishment, such 
interest is taxable by assessment in Australia.  
 
Under debt and equity classification rules applying from 1 July 2001 there may be situations 
where interest payable is treated as if it were a dividend. Similarly, dividends paid on shares that 
are classified as debt interests will not be frankable.  
 
Legislation also limits the amount of interest that can be deductible under the “Thin 
Capitalisation”  rules, where broadly, debt exceeds 75 per cent of net assets (excluding debt). A 
60 per cent rate applies to income years on or after 1 July 2014. 
 
Diver ted Profits Tax (DPT) - New laws affecting Foreign Corporations 

Broadly, the DPT is aimed at preventing multinational corporations (ie significant global entities 
with an annual global group income of A$1 billion or more) from “shifting profits made in 
Australia offshore to avoid paying tax”  and allows the Australian Taxation Office to impose a 
penalty rate of tax at 40% on relevant diverted profits.  
 
This measure is designed to provide the Australian Taxation Office (ATO) with greater powers 
to combat “ tax avoidance arrangements that are of an artificial or contrived in nature” . 
Collectively the new measures impose modernised and more stringent transfer pricing 
approaches (which now include the new OECD Transfer Pricing Guidelines released as part of 
the BEPS process) and increase the penalties on taxpayers which fail to make complete and 
timely disclosures to the ATO 
 
The DPT aims to ensure that the tax paid by significant global entities properly reflects the 
economic substance of their activities in Australia and aims to prevent the diversion of profits 
offshore through arrangements involving related parties. It also encourages SGEs to provide 
sufficient information to the ATO to allow for the timely resolution of tax disputes. 
 
The DPT will commence for years of income starting on or after 1 July 2017 and all Australian 
related party cross border transactions where relevant income is subject to foreign tax at a rate of 
less than 24% are potentially within the scope of the new measures. 
 
Corporate Tax 

A company is treated as a separate entity for tax purposes and pays tax on its taxable income at 
the company tax rate, which is currently a flat rate of 30%. As of 1 July 2016, the tax rate for 
companies that are small business entities is 27.5%. Small business entities are entities with a 
group aggregated turnover of less than $10 million. The payment of Australian company tax by a 
company will generate franking credits which may be passed on to shareholders through the 
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payment of dividends. Franking credits prevent double taxation of income that has already been 
taxed at the company level and is then distributed to shareholders as a dividend. 
 
Where dividends are distributed by a company to Australian resident shareholders, those 
dividends will constitute assessable income of those shareholders. A company can frank a 
dividend by allocating franking credits to the dividend. There are rules that limit the amount of 
franking credits that can be allocated to each dividend. If a company allocates the maximum 
allowable franking credits to a dividend, then that dividend is considered a fully franked 
dividend. 
 
In the event that the dividend is fully or partially franked, the amount of the dividend to be 
included in the assessable income of the shareholder is grossed up to include the franking credit 
attaching to the dividend. Tax payable is then calculated based on the grossed up amount, 
individual or superannuation. Shareholders will also be entitled to a refundable tax offset equal 
to the amount of the franking credit included in the shareholder’s assessable income. 
 
A company shareholder receiving a franked dividend will pay tax on the dividend at the 
applicable corporate tax rate. However, as a company shareholder will also receive a tax offset 
equivalent to the franking credit, a company shareholder will pay no further tax on the dividend 
if the dividend is fully franked. Franking credits are not refundable for company shareholders. 
Company shareholders will also include a credit in their franking account for the franking credit 
attached to franked dividends received. 
 
Non-resident shareholders are generally not entitled to franking credits on Australian dividends 
received, however, franked dividends are exempt from withholding tax. Unfranked dividends 
distributed to non-resident shareholders may be subject to withholding tax. The withholding tax 
rate will depend on whether a DTA applies. 
 
Tax losses incurred by a company cannot be distributed to shareholders. However, they may be 
used to offset the company’s future taxable income provided the company loss rules are 
satisfied. 
 
For private companies, there are rules that deem loans and other payments made from a 
company to shareholders and related parties to be dividends in certain circumstances. 
 
Capital Gains Tax (CGT) 

Australia has a comprehensive system for the taxation of capital gains. Capital gains resulting 
from the disposal of an assets, including land, business assets and intangible assets are generally 
subject to CGT. However, capital gains can also result from many transactions that do not 
involve the disposal of an asset, including certain trust distributions and the granting of options. 
 
Where an asset subject to tax as a capital gain has been held for 12 months or longer, the taxable 
amount of the gain will generally be reduced by 50%. However, this concession is not available 
for assets that are held by a company or a non-resident. 
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The net amount of a capital gain after applying any applicable concessions and exemptions will 
be included in a taxpayer’s assessable income for tax purposes. A taxpayer will pay tax on a net 
capital gain at their marginal rate of tax. 
 
A taxpayer can also incur a capital loss if the disposal of an asset results in a loss for the 
taxpayer. A capital loss can only be offset against other capital gains made in the current year or 
future years and cannot offset income from other sources, such as trading income. 
 
Foreign residents are generally only subject to CGT on disposals of taxable Australian property 
which includes direct holding in taxable Australian real property (TARP) and certain indirect 
Australian real property investment.  
 
From 1 July 2016, purchasers of Australian property may need to withhold 10% from the sale 
proceeds. Property subject to this rule includes Australian real property, lease premiums relating 
to Australian real property, mining, quarrying or prospecting rights and interests in Australian 
entities whose assets mainly consist of the above assets. This rule will not apply to residential 
property with a value of less than $2 million, although it is proposed this will be reduced to 
$750,000. 
 
Transfer  Pr icing 

Australia has transfer pricing rules that apply when an Australian taxpayer has transactions with 
related foreign entities. The rules are designed to prevent Australian taxpayers from artificially 
shifting profits from Australia to related foreign entities. 
 
The rules generally require that all transactions between Australian taxpayers and related foreign 
entities, such as fees paid to a foreign parent company for goods or services, take place on an 
arm’s length basis. The ATO has provided guidance on the methodologies that it will accept in 
determining the terms of an arm’s length transaction. 
 
If the ATO deems a transaction to have taken place on terms that do not reflect an arm’s length 
basis, it has the power to assess the Australian taxpayer for tax as if the transaction did take 
place on an arm’s length basis. 
 
Importantly, there are documentation requirements in relation to the transfer pricing rules such 
that Australian entities that have transactions with related foreign entities are required to 
maintain contemporaneous and detailed records that provide evidence that the arm’s length 
requirement is satisfied. 
 
Transfer pricing is seen as a major issue by the Australian Taxation Office (ATO), which is 
actively pursuing multinationals in Australia.  
 
Where a taxpayer has cross border related party dealings totalling more than $2 million, the 
nature and quantum of these transactions are required to be disclosed to the ATO in the 
International Dealings Schedule (IDS) of the tax return. The data disclosed in the IDS is used by 
the ATO to select cases for transfer pricing reviews and audits. 
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Thin Capitalisation 

Taxpayers are generally allowed a deduction for interest paid on loans and others debts if they 
relate to income producing purposes. However, the thin capitalisation rules will limit a 
taxpayer’s allowable interest deductions where the taxpayer is a foreign entity operating in 
Australia, an Australian subsidiary of a foreign parent or an Australian resident with foreign 
investments. 
 
The rules are complex and there are a number of different methods for calculating the maximum 
level of debt allowed. The thin capitalisation rules need to be considered where an entity and its 
associates have debt deductions of greater than $2 million in an income year. 
 
Conduit Foreign Income 

Where an Australian resident company receives foreign sourced income, which is then on-paid 
to a non-resident shareholder as an unfranked dividend, the income will not be assessable to 
either the company or the shareholder, provided the company declares the unfranked dividend to 
be Conduit Foreign Income. 
 
Foreign Tax Credits 

Australia has a system of foreign tax credits for the purpose of preventing double taxation on 
income that is taxed in both Australian and a foreign country. A taxpayer will be entitled to a 
foreign income tax offset where they have paid foreign tax on income that is also taxed in 
Australia. The offset cannot result in the taxpayer receiving a tax refund and generally cannot be 
carried forward to future income years. 
 
Fr inge Benefits Tax 

Where benefits are provided by employers to employees that are not in the form of salary, wages 
or superannuation, the employer may be required to pay fringe benefits tax (‘FBT’). Employees 
themselves are not taxed on fringe benefits. Common examples of such benefits include the 
provision of motor vehicles used for private purposes, car parking, reimbursement of private 
expenses and entertainment. There are several concessions and exemptions that apply to fringe 
benefits. 
 
Employers that are liable for FBT are required to lodge an FBT return for each year ending 31 
March. The tax rate on fringe benefits is generally set at the highest marginal tax rate for 
individuals. Employers are able to claim a deduction for FBT that they have paid. 
 
Tax Incentive for  Research and Development 

Australia provides a tax incentive for eligible companies that incur expenses as part of eligible 
research and development (R&D) activities. Eligible companies include Australian resident 
companies and non-resident companies that are resident in a country that has signed a DTA with 
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Australia and carries on business in Australia through a permanent establishment. Taxpayers are 
required to submit their R&D claim within 10 months following the end of the income year. 
 
Eligible taxpayers with annual turnover less than $20 million can claim a 43.5% refundable tax 
offset for R&D expenses, which is equivalent to a deduction of 145%.  
 
Eligible taxpayers with annual turnover of greater than $20 million can claim a 38.5% non-
refundable tax offset for R&D expenses, which is equivalent to a deduction of 128%. The tax 
offset can be carried forward to future income years if they are unable to be utilised in the 
current income year.  
 
There is a limit of $100 million on expenses that can be claimed in an income year. 
 
Eligible R&D activities must qualify as either core R&D activities or supporting R&D activities. 
Core R&D activities are experimental activities whose outcome is not known or cannot be 
determined in advance and can only be determined by applying a systematic progression of work 
based on scientific processes. Supporting R&D activities are activities that are directly related to 
core R&D activities and are usually necessary in order for the core R&D activities to be carried 
out. 
 
Tax Incentives for  Innovation 

From 1 July 2016, several tax measures were introduced that are designed to encourage 
investment in eligible start-up companies, including the following:  

·  a 20% non-refundable tax offset for investment in an early stage investment company 
(‘ESIC’), capped at $200,000 per investor per year 

·  a capital gains tax exemption for investment in an ESIC held for between 1 and 10 years. 
 
A company will qualify as an ESIC if it satisfies the following criteria: 

·  had expenditure of $1,000,000 or less in the prior income year 

·  had assessable income of $200,000 or less in the prior income year 

·  is not listed on any securities exchange 

·  was incorporated in Australia in the last 3 years, unless certain other criteria are satisfied 
and 

·  is involved in innovation by satisfying certain criteria. 
 
Tax incentives are also provided to eligible investors that invest in certain venture capital funds. 
 
Investors in an Early Stage Venture Capital Limited Partnership (‘ESVCLP’) will receive a 10% 
non-refundable tax offset on capital invested. Distributions of profit or gains from the ESVCLP 
are exempt from tax. In order to qualify as an ESVCLP, approval is required from Innovation 
Australia and there are several requirements to be satisfied. Some of the requirements include 
being structured as a limited partnership, having committed capital of between $10 million and 
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$200 million and only investing in Australian businesses with total assets of less than $50 
million. 
 
Expor t Market Development Grants 

The Export Market Development Grants (‘EMDG’) scheme provides an incentive for small and 
medium sized Australian businesses to develop export markets by reimbursing up to 50% of 
eligible export promotion expenses above $5,000, provided total expenses are at least $15,000. 
Examples of eligible export promotion expenses include the cost of overseas representatives, 
marketing consultants, marketing visits, promotional materials and the registration of eligible 
intellectual property. 
 
Goods and Services Tax (GST) 

Australia has a broad-based consumption tax known as the goods and services tax (‘GST’). Most 
sales (supplies) of goods and services in Australia are subject to GST which is levied at a flat 
rate of 10%. Entities that have paid GST on purchases that are acquired in the course of making 
taxable 
supplies are able to claim back GST as credits. The system of allowing credits is designed to 
ensure that GST is only levied on the value added at the last stage of the supply chain.  
 
In order for a supply to be taxable in Australia it must be connected with Australia. The sale of 
goods in Australia by a foreign entity will generally be connected with Australia where the entity 
imports the goods or where goods are assembled in Australia. Where the customer imports the 
goods, the GST obligation will fall on the customer.  
 
GST is payable on the importation of goods into Australia and is required to be paid before the 
goods will be released by Australian Customs. Importers that are registered for GST may be able 
to defer the payment of GST until the first BAS lodged after the goods are imported. 
 
From 1 July 2017, supplies of digital goods and services from foreign suppliers to Australian 
consumers will also be subject to GST if the foreign supplier is required to be registered. Such 
supplies are not currently taxable as they lack the necessary connection with Australia. 
 
While the GST covers the majority of supplies made to both businesses and consumers, there are 
exceptions for supplies that are GST-free or input-taxed. If a supply is GST-free, the supplier is 
not required to charge GST on the supply but is able to claim credits on purchases acquired in 
the course of making the supply. Input-taxed supplies include certain financial services, renting 
of residential property and sale of residential property, excluding new residential premises. 
 
GST-free supplies include certain food, health, education and child care services and exports of 
goods. If a supply is input-taxed, the supplier is not required to charge GST on the supply and 
cannot claim credits on purchases acquired in the course of making the supply. 
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Other  taxes 

In addition to taxes collected at the federal level, the Australian states and territories also collect 
a range of taxes, duties and levies. 
 
Transfer duty 

Transfer duty is levied by most states and territories on the acquisition of various assets, 
including land, shares and business assets. The rate of duty varies amongst the different states 
and territories and is generally between 0.6% and 7% depending on the type and value of the 
asset being acquired. Transfer duty on shares and business assets have been abolished in some 
states and most of the remaining states are in the process of doing so, although duty may apply 
to shares where the company owns significant interests in land. 
 
Payroll tax 

Payroll tax is levied by most states and territories on payments to employees and certain 
contractors that exceed the payroll tax threshold. The threshold amount and tax rate vary 
amongst the different states and territories, with the threshold amount generally being between 
AUD$575,000 and AUD$2,000,000 and the tax rate between 4.75% and 6.85%. 
 
Land tax 

Land tax is levied by most states and territories on the unimproved value of land holdings that 
exceed a threshold amount at a rate between 0% and 3.7%. Exemptions may apply depending on 
the type of entity and the use of the land. 
 
Excise and customs duties 

Customs duties are levied on the majority of goods imported into Australia. The rate of duty 
depends on the type of good imported, but is usually 5%. Customs duties may not apply if a free 
trade agreement has been signed between Australia and the country of origin. 
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In Australia, both federal and state laws govern nearly all aspects of the employment 
relationship, 
including the standard terms and conditions of employment, leave and holidays, tax and 
superannuation, discrimination and workplace health and safety. 
 
In general, the federal system of employment laws will apply to foreign companies who have a 
subsidiary which is registered in, or employs people in, Australia. 
Fair  Work Act 

The principal law relating to employment is the Fair Work Act 2009 (FW Act). The FW Act 
covers all private sector employees in Australia, with a limited exception in Western Australia. 
 
Prior to commencement of any employment, it is prudent to have an employment agreement 
prepared (i.e. employment contract) to limit an organization’s exposure to employment liability 
and it is recommended this contract be in writing. 
 
A standard employment contract would typically cover the working conditions, terms for 
termination, employer protection clauses and various employee entitlements. The use of an 
employment lawyer is recommended when preparing an employment contract. 
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Statutory and Regulatory Framework 

Workers employed in the private and public sectors are usually subject to the National 
Employment Standards (NES) found in the Fair Work Act which provides minimum standards 
(or “safety net” ) in respect of the terms and conditions of employment that apply to all 
employees covered by the federal legislation.  
 
Under the Fair Work Act, there are 10 legislated National Employment Standards (NES) which 
provide all employees with the following entitlements under the federal system: 
 
1.   Maximum weekly working hours 

Employees must not be required to work more than 38 hours per week, although there are 
provisions for some flexibility.  
 
2.   Flexible working arrangements 

Employees have a right to request flexible working hours if they have carer responsibilities, or 
are elderly or have a disability, or are experiencing family violence, or need to care for a victim 
of family violence in the employee’s family or household. An employer can only decline the 
request on ‘ reasonable business grounds’ . 
 
3.   Parental leave and related entitlements  

Up to 24 months of unpaid parental leave (per employee) is available for the birth or adoption of 
a child. This applies to all full and part-time employees with 12 months of continuous service 
and to casual employees who have been employed for at least 12 months and who have a 
reasonable expectation of ongoing employment. 
 
4.   Annual leave  

Employees are entitled to 20 days of paid annual leave (calculated pro rate for part-time 
employees) per year. Shift workers are entitled to five weeks paid annual leave for each year of 
service. 
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5.   Personal leave and compassionate leave 

Employees are entitled to 10 days per year, which can be taken as sick or carer’s leave. This 
leave is cumulative. 
 
6.   Community service leave 

Employees are entitled to be absent from their place of employment if they are engaged in 
eligible community service (i.e. jury service). 
 
7.   Long-service leave  

Employees are entitled to paid leave of two months after 10 years of service or 13 weeks after 15 
years of service. 
 
8.   Public holidays   

Employees are entitled to be absent from work on prescribed public holidays. An employee who 
is absent from work on a public holiday will be entitled to payment at their base rate of pay for 
the 
ordinary hours that would have been worked.  
 
9.   Notice of termination and redundancy pay  

An employer must not terminate an employee’s employment unless they have given the 
employee the necessary period of written notice, or unless they have paid the employee an 
amount of salary in lieu of that notice period.  
 
Employees are entitled to redundancy pay where their employment is terminated because the 
employer no longer requires their job to be done by anyone. The amount of redundancy pay is 
prescribed in the NES. 
 
10.   Fair work information statements 

The statement, including information about NES, awards and other matters must be given to all 
new employees by the employer as soon as practicable after the employee starts employment.  
 
Employees are also protected by unfair dismissal laws and legislation prohibiting sexual 
harassment and discrimination in the workplace 
 
Compliance obligations of employers 

In addition to common law and the statutory and regulatory framework there are various 
compliance obligations imposed on employers regarding their employees which are regulated by 
various state and federal authorities. These include: 
 
Pay As You Go Withholding (PAYGW) 

The PAYG tax system requires employers to withhold tax from the remuneration paid to 
employees according to the tax rates prescribed by the Commissioner of Taxation. The tax 
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withheld under the PAYG system is remitted to the Australian Taxation Office on either a 
monthly 
or quarterly basis, depending on the total annual salary paid and tax withheld. Employees receive 
a credit for this tax when they lodge their personal income tax return for the relevant income 
year. 
 
Superannuation guarantee contributions (SGC) 

Federal legislation requires employers to provide a prescribed minimum level of superannuation 
contributions for each of their employees. The prescribed minimum level of superannuation 
support is currently 9.5% of an employee’s ordinary time earnings.  
 
If an employer provides less than the required minimum level of support, they will be liable to 
pay a non-deductible Superannuation Guarantee Charge. Superannuation guarantee contributions 
are required to be made to the employee’s superannuation fund on a quarterly basis. 
 
Payroll tax 

Payroll tax is a state tax levied monthly by each state based on the payroll of employers whose 
total annual Australian wages exceed a specified threshold. There are special rules in relation to 
grouping of associated employers for payroll tax purposes. Generally, an employer or a group of 
related businesses whose total Australian wages exceed the prescribed monthly exemption 
threshold is required to register with the relevant state/ territory revenue authority for payroll tax. 
The exemption threshold is different in each state and territory. 
 
Fringe Benefits Tax (FBT) 

FBT is a federal taxation system under which employers are taxed on the value of certain 
benefits 
provided to their employees or their associates. Fringe benefits are taxed at a rate of 47% after 
the value of the benefits has been grossed up. Generally, employers are entitled to claim an 
income tax deduction for the cost of providing fringe benefits and the amount of FBT paid. The 
FBT system contains a number of exemptions and concessions relating specifically to employees 
who are either required to relocate or live away from their usual home in order to carry out their 
employment duties. An entity is required to lodge an annual FBT return if it has an FBT liability 
for the year, which runs from 1 April to 31 March. 
 
Work Cover 

Each state and territory have separate legislation dealing with workers compensation insurance. 
An insurance policy is required to be taken out by employers to cover their employees in the 
event they suffer a work-related injury or illness. These policies ensure that injured or ill workers 
will receive financial compensation for lost wages, medical expenses and permanent incapacity. 
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Occupational health and safety 

Each state and territory have responsibility for making laws about occupational health and safety 
(OH&S) and for enforcing those laws. Occupational health and safety legislation imposes strict 
obligations on all employers to ensure the health, safety and welfare of their employees while at 
work. Businesses must ensure that they do not create health and safety problems for employees, 
customers and the general public. The rules apply even if the business does not have any 
employees. 
 
Discrimination 

In addition to the prohibition against discrimination under the general protections provisions in 
the FW Act, there is antidiscrimination legislation at both the federal and state level that 
prohibits discrimination on prescribed grounds in relation to, for instance, recruitment, the terms 
and conditions of employment, dismissal of an employee and access to promotion and training 
opportunities.  
 
The grounds upon which a person may bring a discrimination claim are broad. As well as the 
more commonly litigated grounds of disability, age, sex and race, claims can also be brought for 
discrimination on the basis of national extraction, political opinion, gender identity, criminal 
records and medical records 
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